UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK
IF YOU RECEIVED AN IMPARTIAL HEARING ORDER CONCERNING A SPECIAL EDUCATION
STUDENT THAT REQUIRED THE NEW YORK CITY DEPARTMENT OF EDUCATION TO TAKE
ACTION OR MAKE A PAYMENT, YOU MAY BE ENTITLED TO PAYMENT AND/OR
EDUCATIONAL SERVICES THROUGH A PROPOSED
CLASS ACTION SETTLEMENT.
•

For people who received an impartial hearing order in New York City, on or after December 13, 2000 and on or
before January 31, 2008, this proposed settlement may provide (i) the payment required by the impartial hearing
order, (ii) repayment for education expenses you paid because the New York City DOE (“DOE”) failed to follow
the order, and/or (iii) a voucher for up to $8,000 (or, $15,000 in special circumstances) in educational services if
the DOE failed to timely implement the order. The procedures for deciding the amount of any payment, voucher
or reimbursement you may get under the terms of this proposed settlement are explained in the Stipulation and
Agreement of Settlement. (“Stipulation”).

•

The proposed settlement resolves a lawsuit over whether the DOE failed to fully and timely take the actions
required by impartial hearing officers’ orders as a result of a lack of effective policies and procedures and failure
to develop or maintain a system to effectuate the timely, efficient, and comprehensive implementation of orders.

•

The proposed settlement seeks (1) to avoid risks to you from continuing the lawsuit, (2) pay for the cost of
educational services for your child with disabilities (or you if you are over 21 and your parents received an
impartial hearing order on your behalf), and (3) require the DOE to fully and timely implement impartial hearing
orders in the future.

•

Your legal rights are affected whether you act or don’t act. Read this notice carefully.

YOUR LEGAL RIGHTS AND OPTIONS IN THIS PROPOSED SETTLEMENT
YOU HAVE THE RIGHT TO:
1.
ASK FOR A VOUCHER FOR EDUCATIONAL SERVICES, REPAYMENT FOR EDUCATIONAL SERVICES
AND/OR PAYMENT OF ORDERS – If you received one or more impartial hearing orders dated on or before
January 31, 2008, complete and send in the claim form included with this notice.
2.
CHOOSE NOT TO PARTICIPATE – Return the form included with this notice to say that you want to “opt-out” or
not receive the voucher, reimbursement, or payment. If you opt-out, you will be free to pursue your individual legal claims
concerning your impartial hearing order or orders dated on or before January 31, 2008. You cannot opt-out of the part of
the proposed settlement that concerns systemic implementation of future impartial hearing orders, but you will have the
right to pursue individual claims concerning future orders regardless of the actions you take in response to this notice.
3.

OBJECT – Write to the Court about why you don’t like the proposed settlement.

4.

GO TO A HEARING – Ask to speak in court about the fairness of the proposed settlement.
•

If you do nothing, you will not be able to receive a voucher or repayment for educational services and will also
give up your right to pursue individual claims concerning any impartial hearing orders that are dated on or before
January 31, 2008.

•

These rights and options – and the deadlines to exercise them – are explained in this Notice.

•

The Court in charge of this case still has to decide whether to approve the proposed settlement. Vouchers and
payments will be issued if the Court approves the proposed settlement and after the procedures detailed in this
notice are followed. Please be patient; it may take time to process claims received under the proposed
settlement.
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BASIC INFORMATION
1.

What is this lawsuit about?

In 2003, several parents of students with disabilities in New York City commenced this federal class action lawsuit alleging
that the DOE did not fully and timely implement impartial hearing orders because of a lack of a system or effective policies
and procedures to timely, efficiently, and comprehensively implement impartial hearing orders. Lead Plaintiffs filed the
Complaint on December 13, 2003 and alleged that the DOE, the Board of Education, and Chancellor Joel Klein, in his
individual and official capacity (collectively, the “Defendants”) violated the due process clause of the 14th Amendment of
the U.S. Constitution, the Individuals with Disabilities Education Act, 20 U.S.C. §§ 1400 et seq., 42 U.S.C. § 1983, Section
504 of the Rehabilitation Act, 29 U.S.C. § 794, and New York State Education Law §§ 4401 et seq., and the regulations
promulgated thereunder when they failed to fully and timely implement impartial hearing orders. Defendants have denied
any liability, wrongdoing or violation concerning these allegations and asserted affirmative defenses.
2.

What is a class action?

In a class action, one or more people called “Class Representatives” sue on behalf of people who have similar claims.
The Class Representatives and all people who have similar claims are the “Class Members” or the “Class.” One court
resolves the issues for all Class Members except for any Class Members who properly exclude themselves from the
Class. U.S. District Judge Richard Holwell is presiding over this class action. On September 15, 2005, the Court certified
a class of individuals who had obtained, or would in the future obtain, a favorable impartial hearing order and whose order
was not, or would be at risk of not being, fully and timely implemented.
3.

Why is there a proposed settlement?

The Court did not decide in favor of Lead Plaintiffs or Defendants. Instead, both sides agreed to a proposed settlement
that they believe is fair, adequate, and reasonable. That way, they avoid the cost of a trial, and the people affected will
receive benefits sooner. The Class Representatives and their attorneys think the proposed settlement is in the best
interests of all Class Members.

WHO CAN GET PAYMENT AND/OR EDUCATIONAL SERVICES UNDER THE
PROPOSED SETTLEMENT?
To see if you will receive payment and/or a voucher for educational services from this proposed settlement, you first have
to determine if you are a Class Member.
4.

How do I know if I am part of the proposed settlement?

The parties are requesting that Judge Richard Holwell approve the proposed settlement set forth in the Stipulation under
Rules 23(b)(2) and 23(b)(3) of the Federal Rules of Civil Procedure. Everyone who fits one or both of the following
descriptions is a Class Member:

5.

I.

Everyone who, on or after December 13, 2000 and on or before January 31, 2008, has obtained a
favorable order by an Impartial Hearing Officer against or stipulation of settlement placed on the record at
an impartial hearing with the New York City DOE and failed to obtain full and timely implementation of
such order or settlement (the “Compensatory Relief Subclass”).

II.

Everyone who, on or after December 12, 2003, (1) obtained or obtains a favorable order by an Impartial
Hearing Officer against or stipulation of settlement placed on the record at an impartial hearing with the
New York City DOE and (2) failed or fails to obtain full and timely implementation of such order or
settlement (the “Injunctive Relief Subclass”).

I’m still not sure if I am included.

If you are still not sure whether you are included, you can ask for further clarification. You can call 1-800-918-8061, visit
www.hearingordersettlement.com or call Advocates for Children at 212-947-9779 ext. 577 for more information.
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THE PROPOSED SETTLEMENT – WHAT YOU WILL RECEIVE
6.

What does the proposed settlement provide?

In exchange for the release of the Class Members’ systemic claims, the Defendants have agreed to the terms of a
proposed settlement. Here is a brief summary of those terms:
Relief to be Provided to the Injunctive Relief Subclass
Beginning on the Effective Date, an Independent Auditor will look at the DOE’s computer records and student files and will
interview DOE staff to determine whether the DOE is fully and timely implementing orders. For the first six months
beginning on the Effective Date, the DOE must fully and timely implement 75% of impartial hearing orders or the
obligations contained in those orders. For the six months after the DOE satisfies that benchmark, the DOE must fully and
timely implement 85% of impartial hearing orders or the obligations contained in those orders. Finally, for the following
two years, the DOE must fully and timely implement 91.5% of impartial hearing orders or obligations. If the DOE
succeeds in meeting these requirements, then the DOE will be released from the agreement. However, if the DOE fails to
meet these requirements, then it will be required to create a Corrective Action Plan. If the DOE does not meet these
requirements even after the Corrective Action Plan is followed, then the parties will appear before the Court to determine
the appropriate course of action. Where the Independent Auditor determines that an impartial hearing order was not fully
and timely implemented, then the Class Member will receive a letter notifying him or her of the Independent Auditor’s
determination. That letter will be sufficient to establish in court that the DOE failed to fully and timely implement the
impartial hearing order, although the DOE may prove that it did in fact fully and timely implement the impartial hearing
order.
Relief to be Provided to the Compensatory Relief Subclass
Orders that Required the DOE to Provide Educational Services
Vouchers: If the Class Member has an order that required the DOE to do something other than make a payment to a
parent, private service provider or private school on or after December 13, 2000 and on or before January 31, 2008 and
that order was not timely implemented, the Class Member may seek a voucher for educational services and assistive
technology.
Generally, the Class Member will receive a voucher for $8,000 in educational services. If the impartial hearing order only
required the DOE to provide one related service, the Class Member will receive a voucher for $4,000 in educational
services. Also, if the DOE provided the Class Member with an invitation to access related services in the summer of
2004, the voucher will be reduced by $4,000 or 50%, whichever is less, unless the Class Member shows that he or she
did not receive the invitation or had a reasonable justification for not using it. Finally, if the student was out of school for
more that 45 of 60 days following the issuance of the impartial hearing order, then the voucher will be for $15,000 in
educational services. Class Members will not receive vouchers if the student has received a Local or Regents diploma
before January 31, 2008.
If a Class Member asks for a voucher, the DOE may try to prove that the Class Member’s impartial hearing order was fully
and timely implemented or that the student was not harmed or suffered minimal harm by the DOE’s failure to fully and
timely implement. A Class Member may respond to any such submission the DOE might make. In those cases, if the
Independent Auditor agrees with the DOE, the Class Member may not receive a voucher or may receive a voucher for up
to $2,000.
All vouchers may be used for educational services for the benefit of the child named in the impartial hearing order at preapproved providers or at providers requested by a Class Member and approved by the Independent Auditor. Up to
$3,000 of each voucher may be used to purchase assistive technology, such as laptops, educational software, and
reading machines (unless the Class Member proves to the Independent Auditor that the student for whose benefit the
order was issued needs assistive technology that costs more than $3,000.)
Reimbursement: Class Members who received orders between December 13, 2000 and January 31, 2008, that required
the DOE to provide educational services may, instead of receiving a voucher, choose to get paid back for money they
spent on educational services because the DOE failed to fully and timely implement the impartial hearing order. To get
repaid, the Class Member must provide proof that they paid for educational services as described on the Claim Form
included with this notice.
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Orders that Required the DOE to Pay a Parent or Service Provider
Additional documentation may be required in order to obtain the payments described below. Please see the
Claim Filing Instructions for the necessary additional documentation.
Where an impartial hearing order issued on or after December 13, 2000 and on or before January 31, 2008 required the
DOE to reimburse the Class Member, and the DOE has not paid the reimbursement, the Class Member may request that
the DOE pay the amount ordered.
Where the DOE was ordered to pay for a particular service following an order issued on or after December 13, 2000 and
on or before January 31, 2008, and the DOE did not pay for that service but the student nonetheless received the service,
the Class Member may request that the DOE either pay the provider that provided that service to the child or reimburse
the parent for the costs the parent incurred in securing that service for the child.
If the DOE was ordered to pay for a particular service, the DOE did not pay for that service, and the student did not
receive the service, the Class Member’s choices will depend on when the particular order was issued:

7.

•

If such an order was issued on or after December 13, 2000 and on or before June 30, 2006, the Class Member
may request a voucher for educational services. The provisions described under “Vouchers” above will then
apply.

•

If an order was issued on or after July 1, 2006 and on or before June 30, 2007, the Class Member may either (i)
get the services described in the order (in which case the DOE will pay for those services in full once the Class
Member submits invoices for the services) or (ii) request a voucher for educational services. If the Class Member
elects to request a voucher, the provisions described under “Vouchers” above will then apply.

•

If the order was issued on or after July 1, 2007 and on or before January 31, 2008, the Class Member may obtain
the services described in the order and the DOE will pay for those services in full when the Class Member
submits the documentation described on the Claim Form included with this notice.
How can I get a voucher, the money the DOE was ordered to pay and/or money I have spent already?

YOU MUST FILL OUT AND SEND IN THE CLAIM FORM NO LATER THAN JUNE 30, 2008.
To get payment and/or a voucher, you must send in a Proof of Claim form. A Proof of Claim form is included with this
notice. You may also get a Proof of Claim form on the internet at www.hearingordersettlement.com. Read the
instructions carefully, fill out the Proof of Claim form, include all the necessary documents, sign it, and mail it so that it is
postmarked no later than June 30, 2008.

8.

When would I get my payment and/or voucher?

The Court will hold a hearing on April 10, 2008 to decide whether to approve the proposed settlement (“Settlement
Fairness Hearing”). If Judge Holwell approves the proposed settlement after the Settlement Fairness Hearing, there could
still be appeals. If any appeal is filed, it is uncertain how long it might take to resolve. Once the proposed settlement is
final, vouchers and payments will be sent out no more than 60 days after the date your claim form and all supporting
documentation is received or 60 days after the Effective Date, whichever is later, unless the DOE challenges your claim.
If the DOE decides to challenge your claim, it must challenge your claim within 35 days of the date your claim is
postmarked. You will then have 60 days to respond to the DOE’s challenge to your claim. If the Independent Auditor
decides that you are entitled to payment or a voucher despite the DOE’s challenge, you will receive the voucher or
payment within 45 days after the Independent Auditor’s decision.
9.

What am I giving up to get my payment and/or voucher?

If the proposed settlement is approved at the Fairness Hearing, you can’t sue, continue to sue, or be part of any other
lawsuit against the DOE about the DOE’s systemic failure to fully and timely implement impartial hearing orders. It also
means that all of the Court’s orders will apply to you and legally bind you.
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All Class Members, including both the Compensatory Relief Subclass and the Injunctive Relief Subclass, will be bound by
the terms of the proposed settlement concerning the DOE’s future systems for fully and timely following impartial hearing
orders. Members of the Injunctive Relief Subclass will keep their rights to bring individual claims concerning individual
impartial hearing orders that are issued on or after February 1, 2008.
The release contained in the proposed settlement states:
“Settled Claims” means any and all claims, debts, demands, rights, or causes of action or liabilities whatsoever (including,
but not limited to, any claims for damages, interest, attorneys’ fees, expert or consulting fees, and any other costs,
expenses, or liabilities whatsoever), whether based on federal, state, local, statutory, or common law or any other law,
rule, or regulation, whether fixed or contingent, accrued or un-accrued, liquidated or un-liquidated, at law or in equity,
matured or un-matured, whether class or individual in nature, (i) that have been asserted in this Action by the Lead
Plaintiffs, Class Members, or any of them against any of the Released Parties, or (ii) that could have been asserted in any
forum by the Lead Plaintiffs, Class Members, or any of them against any of the Released Parties which arise out of, relate
to, or are based upon the allegations, transactions, facts, matters or occurrences, representations or omissions involved,
set forth, or referred to in the Complaint. Settled Claims do not include (i) claims to enforce the proposed settlement or
any provisions thereof, (ii) claims by members of the Compensatory Relief Subclass who opt-out or, (iii) individual claims
by members of the Injunctive Relief Subclass concerning orders issued on or after February 1, 2008.

LAWYERS REPRESENTING YOU
10.

Do I have a lawyer in this case?

Yes. Attorneys from Advocates for Children of New York and the law firm of Milbank, Tweed, Hadley and McCloy, LLP
represent you, if you are a Class Member. These lawyers are called Class Counsel. You will not be charged for being
represented by these lawyers. If you want to be represented by your own lawyer, you may hire one at your own expense.
11.

How will the lawyers be paid?

The Stipulation provides that the DOE will pay Class Counsel’s reasonable attorneys’ fees for investigating the facts,
litigating the case, negotiating the proposed settlement, and monitoring the conduct of the Defendants until the expiration
of the proposed settlement. The payment of these fees will not affect the recovery of benefits by Class Members in
any way.

OBJECTING TO THE PROPOSED SETTLEMENT
You can tell the Court that you don’t agree with the proposed settlement or some part of it.
12.

How do I tell the Court that I don’t like the proposed settlement?

If you are a Class Member, you can object to the proposed settlement if you don’t like any part of it. You can give reasons
why you think the Court should not approve it. The Court may consider your views. To object, you must send a letter
saying that you object to LV, et al. v. New York City Dept. of Educ., et al., United States District Court, Southern District of
New York, No. 03 Civ. 9917 (RJH). Be sure to include your name, address, telephone number, your signature, and the
reasons you object to the proposed settlement. Mail the objection to the following addresses postmarked no later
than March 21, 2008:
The Clerk of the Court
United States District Court
500 Pearl Street
New York, New York 10007

Shawn V. Morehead, Esq.
Advocates for Children of New York, Inc.
151 West 30th Street
New York, New York 10001
Jeffrey S. Dantowitz, Esq.
New York City Law Department
Office of the Corporation Counsel
100 Church St.
New York, NY 10007-2601
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THE COURT’S SETTLEMENT FAIRNESS HEARING
The Court will hold a hearing to decide whether to approve the proposed settlement. You may attend and you may ask to
speak, but you don’t have to.
13.

When and where will the Court decide whether to approve the proposed settlement?

The Court will hold a Settlement Fairness Hearing at 10:00 a.m. on April 10, 2008 at the United States District Court for
the Southern District of New York, Daniel Patrick Moynihan United States Courthouse, 500 Pearl Street, New York, New
York 10007, in Courtroom 14A. At this hearing, the Court will consider whether the proposed settlement is fair,
reasonable, and adequate. If there are objections, the Court will consider them. Judge Richard Holwell will listen to
people who have properly asked to speak at the hearing. After the hearing, the Court will decide whether to approve the
proposed settlement.
14.

Do I have to come to the hearing?

No. Class Counsel will answer questions Judge Holwell may have. But, you are welcome to come at your own expense.
If you send an objection, you don’t have to come to Court to talk about it. As long as you mailed your written objection on
time, the Court may consider it. You may also pay your own lawyer to attend, but it’s not necessary.
15.

May I speak at the hearing?

You may ask the Court for permission to speak at the Settlement Fairness Hearing. To do so, you must send a letter
saying that it is your intention to appear in LV, et al. v. New York City Dept. of Educ., et al., No. 03 Civ. 9917 (RJH). Be
sure to include your name, address, telephone number, your signature and any witnesses you may call to testify and
exhibits you intend to introduce into evidence at the hearing. Your letter must be postmarked no later than
March 21, 2008, and be sent to the following addresses:
The Clerk of the Court
United States District Court
500 Pearl Street
New York, New York 10007

Shawn V. Morehead, Esq.
Advocates for Children of New York, Inc.
151 West 30th Street
New York, New York 10001
Jeffrey S. Dantowitz, Esq.
New York City Law Department
Office of the Corporation Counsel
100 Church St.
New York, NY 10007-2601

16.

What if I do nothing at all?

If you do nothing and you are eligible for a voucher or payment of educational expenses, you will NOT receive whatever
voucher or payment that you would otherwise be entitled to receive. However, you won’t be able to start a lawsuit,
continue with a lawsuit, or be part of any other lawsuit against the DOE about the legal issues in this case, ever again.

GETTING MORE INFORMATION
17.

Are there more details about the proposed settlement?

This notice summarizes the proposed settlement. More details are in the Stipulation itself. To the extent that this notice
varies from the Stipulation, the terms of the Stipulation are controlling. You can access a copy of the Stipulation by
visiting www.hearingordersettlement.com.
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